
MESSAGE FROM THE CHAIR
Welcome to the Winter Issue of

t he  Bus ine s s  L i t i ga t i on
Committee’s newsletter!  Christine
Davis, Tom Wert and Rebecca
MacVittie have pulled together a
great collection of articles on the

topic of Banking and Foreclosure, a timely topic if
there ever was one.  I know you will find useful infor-
mation here.  This publication serves as a fine example
of the work being done to advance the interests of our
membership.  That is, you.  

In a rough economy when your time may be more
precious than ever, why should you take the time to
even read this newsletter or to get further involved with
the Business Litigation Committee?  Because these
decisions to act are exactly the point.  Constructive
decisions to grow, placed together, become habits.
Habits become  patterns.  Patterns become expertise
and expertise, the foundation of your reputation.
Reading these articles and deciding to become more
involved with this Committee place you in a position of
increased opportunity to develop at least two patterns
of professionalism - subject knowledge and participa-
tion with peers.  

The legal market is increasingly competitive.  Give
yourself every chance to succeed.  One time-tested way
is to immerse yourself in a community of like-minded
professionals whose collective experience can save you
hours of painful trial and error.  That’s what these arti-
cles and BLC involvement represent.  

We have a family of well-regarded members. It is
much more likely than not that the individuals you
encounter will have impressive work experiences and a
pattern of success.  Also common is that these individuals

are gracious, even solicitous, about sharing their experi-
ences with you.  After all, they learn things from you, too.  

As yet another example of what this group can do for
you, look forward to an upcoming three-part tele-CLE
on “The Anatomy of a Business Trial” headed your way
in the spring.  Talented people are working on this proj-
ect and now, as ever, we welcome your participation. 

We’d love to see you at the ABA TIPS Midyear
meeting at the Hyatt Regency in Atlanta from February
9-15. We meet Saturday, February 12, at 1 pm in
Regency Ballroom V.

Advance your career now, and have your best
year ever.

Sincerely,
James D. Myrick
Buist Moore Smythe McGee P.A.

5 Exchange Street, P.O. Box 999 (29402)
Charleston, SC  29401
(843) 722-3400    jmryick@buistmoore.com
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D ur ing  t he
past forty years,
the jury-eligible
popu l a t i on  o f
A mer i ca  ha s

focused its ire on different topics within the cultural
arena of the country. In the 1970s, jurors gained atten-
tion for their castigation of and revolt against shoddy
American products through verdicts in cases such as
the Ford Pinto and Dalkon Shield litigation. In the
1980s, juror attention turned toward contracts between
parties and the importance of living up to one’s com-
mitments, perhaps best exemplified through the jury
verdict in the Pennzoil Texaco case.  In that era, jurors
consistently reported that a verbal contract had the
same weight as the written contract. In the 1990s, the
epicenter of crisis was largely focused on the Savings
and Loan crisis. Leaders of institutions connected with
those industries were vilified by jurors in both civil and
criminal trials. With the new millennium and a brief
focus on “Y2K” litigation, then the dot-com bust, jurors
turned their gaze toward intellectual property technol-
ogy cases, and willingly returned multi-hundred mil-
lion dollar verdicts in technology focused cases such as
Eolas v. Microsoft.  Such awards are growing—as evi-
denced by the November 2010 jury verdict of $1.3 bil-
lion in the case of Oracle v. Sap AG.

Now, as we enter the second decade of the 21st cen-
tury, there is a new villain in town in the eyes of many
potential jurors—real estate financiers, and more
broadly, people and institutions with power in the
financial community where that power is perceived to
have done damage to consumers, homeowners or the
economy in general. What are the implications of this
shift in the focus of the American public for jury trials?
What are the likely implications for members of the
financial community who go to trial? What explains
current juror sentiment, and who amongst the populous
are the most ardent antagonists of the financiers?

These are questions with nuanced answers.  As dis-
cussed below, it is a mistake to assume all plaintiffs
suing banks or financial parties will win their case, or
that all banks or financial parties will lose.

Let us begin by examining general trends and atti-
tudes of the American public toward our current eco-
nomic condition. DecisionQuest has long collected lon-
gitudinal data on a wide variety of subjects relevant to
juror behavior in trials. For example, beginning in the
early 1980s, surrogate and actual jurors were consis-
tently asked, “Do you invest in the stock market
whether individually or through your employer’s invest-
ment programs?” In the early 80s, approximately 15% –
20% of the jury-eligible population answered this ques-
tion affirmatively. By the middle of 2006, nearly 80%
indicated their participation in stock investments.

Beginning in October 2008, when the current finan-
cial crisis exploded and continuing to this day,
DecisionQuest asks jury-eligible individuals nation-
wide a series of questions regarding the current United
States economic situation. Among the highlights are the
following responses:

• Sixty-six percent of jurors surveyed report it is
the biggest financial crisis of their lifetime. At the
other end of the scale, only 1% of respondents
believe the economy not to be a major problem.

• When asked if they have been personally affected
by the crisis, nearly 90% respond yes, with 33%
of respondents indicating “yes—a great deal.”
Only 11% of jurors indicate no.

• In terms of consequences for the population,
respondents were asked “In general, how much
are Americans going to suffer as a result of the
current economic situation?”  Fifty-seven percent
indicate “a great deal” with another 38% report-
ing “some.”

BANK AND FINANCIAL COMPANY LIABILITY
By: Dr. Philip K. Anthony and Michael L. Cypers
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The inquiry went something
like this in a recent deposition of a
condominium developer defendant:

Q: Mr. Developer, can you please explain your fifth
affirmative defense to my bank client’s foreclo-
sure action that the defendant is entitled to setoff
equal to the amount, federal or otherwise, and/or
all monies received under the government’s
Troubled Asset Relief Program?

A: Well, it’s simple.  There has been a grand con-
spiracy between the United States government
and the banking industry to take $Billions from
the American taxpayers.  It all started with the
creation of the Federal Reserve in 1913 and
ended with TARP.  It is well-documented.  You
can read all about it on the Internet.  As a result,
the bank had a duty to offer me a loan modifica-
tion or forbearance agreement and the bottom
line is I should not be forced to repay this loan.  

Q: Huh?

The Emergency Economic Stabilization Act of 2008
(the “EESA”) signed into law by President George W.
Bush in October 2008 created the Troubled Asset Relief
Program (“TARP”) giving creative borrower’s counsel
an avenue to argue that a lender’s receipt of TARP
funds can create private claims by borrowers against
lenders or, perhaps, a defense to the lender’s collection
actions after default.  However, such tactics appear to
have been as short-lived as TARP itself.  Even before
the TARP program’s sunset in October 2010, courts
across the country began closing the door on such
claims and defenses.

No Private Claim Under EESA or TARP

One of the first cases to deal with claims and
defenses by a borrower concerning a lender’s receipt of
TARP funds was Pantoja v. Countrywide Home Loans,

Inc., 640 F.Supp.2d 1177 (N.D. Cal. 2009).  In Pantoja,
Countrywide began attempting to foreclose a mortgage
on the plaintiff’s home.  Id. at 1182.  In response, the
plaintiff filed an action against Countrywide asserting
claims based upon an alleged violation of the intent and
purpose of TARP because Countrywide allegedly used
the TARP funds it received for its own enrichment. Id.

at 1184-85.  The United States District Court, acknowl-
edging that the purpose of the EEAC is to restore “liq-
uidity and stability to the financial system of the United
States,” found that, in creating TARP, Congress gave an
express private right of action to challenge the actions
of the Secretary of the Treasury to those specifically
and directly harmed by TARP but “did not mention a
right of action against non-governmental entities.” Id.

at 1185; 12 U.S.C. § 5229.  As a result, the Pantoja

court held that there is no express or implied private
action against those receiving TARP funds because 12
U.S.C. § 5229 (b) (1) shows Congress’ intent to limit
private action under TARP solely to actions against the
Secretary.  Pantoja at 1185.    

The Pantoja court further held that the plaintiff did
not have a cause of action for equitable estoppel against
the lender based upon the receipt of TARP funds
because California law requires an intent on the part of
the party to be estopped that its conduct will be acted
upon by the plaintiff and the plaintiff must detrimen-
tally rely on the defendant’s conduct.  Id. at 1191 (cita-
tions omitted).  The plaintiff in Pantoja did not allege
that the lender intended its receipt of TARP funds to
induce the plaintiff to stop paying his mortgage nor that
the plaintiff stopped paying in such reliance.  Id. Thus,
the plaintiff’s claim that the lender should be estopped
from foreclosing on his home, because the lender
received TARP funds, failed as a matter of law.

Later that year, the United States District Court,
Central District of California, dismissed a borrower’s
action for negligent servicing which was based upon
receipt of TARP funds.  Maguca v. Aurora Loan

Services, 2009 WL 3467750, at *3 (C.D. Cal., Oct. 28,
2009).  The borrower alleged that the lender had negli-
gently serviced his loan because it had not given him a
loan modification or forbearance, suggesting that the
lender had a duty to offer a loan modification or for-
bearance as a recipient of funds under TARP.  Id.  Since
the borrower did not explain how receipt of TARP
funds gives rise to a cause of action by the borrower
against the TARP recipient, the claim was dismissed
with prejudice. Id.

A borrower used similar reasoning for a claim
against a lender in Regions Bank v. Homes By

BANK’S ACCEPTANCE OF TARP FUNDS IS NO DEFENSE
TO COLLECTION ACTION
By: Thomas P. Wert
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By: Whitehead v. Tyndall Federal Credit Union,

2010 Fla. App. LEXIS 13718, Case No. ID09-5221

(Fla. Dist. Ct. App. Sept. 16, 2010)

In Whitehead v. Tyndall Federal Credit Union, the
District Court of Appeal, First District, interpreted the
scope of § 713.3471, Florida Statutes.  Section
713.3741 requires a lender to provide five-days notice
to contractors once it makes a decision that it will no
longer disburse funds on a loan, or risk exposure to lia-
bility.  The Whitehead court held that the lender,
Tyndall Federal Credit Union (“Tyndall”), violated the
notice requirements by disbursing the loan proceeds to
a replacement contractor without providing notice to
the original contractor, Whitehead Construction
Company, (“Whitehead”) that it would no longer
receive funds from the loan.

Whitehead entered into a contract to build a new
home for John and Susan Jones in September 2004.
Within a month, the Joneses entered into a loan agree-
ment with Tyndall. By June of 2005, however, the rela-
tionship between the Joneses and Whitehead had dete-
riorated.  But Whitehead continued to work on the
house and incur expenses until its official termination
in mid-July. In August, the Joneses retained a replace-
ment contractor, and Tyndall disbursed the remaining
funds on the loan to the replacement contractor. 

Whitehead brought suit claiming that Tyndall vio-
lated § 713.3471 by failing to provide notice of its deci-

sion not to fund the loan. The trial court determined that
Tyndall had not violated § 713.3471, and granted its
motion for summary judgment.  The trial court rea-
soned that the statute did not require notification to the
original contractor because the entire amount of the
loan was eventually disbursed to the replacement con-
tractor. In reaching its decision, the trial court inter-
preted the notice provision of the statute to apply only
when the lender made a determination to completely
stop all disbursements under the loan, a decision that
they never made as the loan proceeds had been fully
funded, albeit to a replacement contractor. 

The Court of Appeal disagreed with the trial court’s
reasoning, holding that the Statute obligates the lender
to notify a contractor or any other lienor when it knows
it will no longer distribute funds. The appellate court
held that Tyndall’s interpretation § 713.3471 only
would frustrate the intent of the legislature by allowing
a lender to knowingly stand by as a contractor contin-
ues work without any knowledge that the lender does
not intend to fulfill the payments. Thus, the appellate
court reversed and remanded the case for proceedings
consistent with this broader statutory interpretation.

Rebecca MacVittie is a third year law student at American

University, Washington College of law.  Mrs. MacVittie is currently

gaining trial experience through her school’s clinical program with

the Maryland State Attorney’s Office. She can be reached at rebec-

camacvittie@gmail.com.  
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CASE NOTE: LENDER LIABLE FOR FAILURE TO NOTIFY CONTRACTOR
PRIOR TO STOPPING PAYMENTS ON CONSTRUCTION LOAN
By: Rebecca MacVittie
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In my position as Senior
Counsel for a captive financing
company, I have noticed a rash of
letters from borrowers, whom I
would characterize as “debt protes-

tors.”  I understand that many other lenders and banks,
and even the IRS, have received similar letters from
customers and debtors.  The federal government is now
even pursuing some of these “debt protestors” for bank
fraud, wire fraud and mail fraud.

Many of you may remember the debt protestors of
old, such as “The Freemen” and “The Republic of
Texas” who disclaimed their citizenship in the United
States, the statehood of Texas and their social security
numbers.  Similarly and not surprisingly, this new wave
of debt protestors also disclaims their social security
numbers and U.S. citizenship.  They claim to have
copyrighted their names and sign their letters with a 2
cent stamp and a thumbprint in red ink.

The thrust of the argument from these new debt pro-
testors is that because the United States went off the
gold standard in 1933, the dollar, i.e., the federal
reserve note, is merely a “promise to pay” by the U.S.
government.  So, to pay their own debts, all the new
debt protestors need do is to create their own promise
to pay.  Whether they legitimately believe this is legal
or simply see this as a creative, albeit illicit, means to
become debt free is likely individualized. 

“Bonded Promissory Notes”

When faced with a “debt protestor” as a customer, a
lender may receive a “Bonded Promissory Note”
(“BPN”) purportedly “in full satisfaction” of the debt.
Obviously, this is not really in full satisfaction of the
debt.  The BPN will contain language such as “Payee
tacitly consents and agrees that there is accord and sat-
isfaction by use of this instrument for satisfying
Payee’s claim and (customer) is hereby discharged
from liability on this amount and the obligation is sus-
pended.”  The BPN will allegedly be drawn on a “pri-

vate offset account” with the Federal Reserve Bank,
and various other documents may also accompany the
BPN, including a “notice of audit,” a “notice of dis-
honor,” a “due notary presentment under seal,” a
“demand for payment,” and/or a “proof of claim.”
These documents frequently misstate the Uniform
Commercial Code (“U.C.C.”) and commercial law and

often read as if someone opened up Black’s Law
Dictionary and starting copying all the pages.  They are
usually pure gibberish. 

These documents typically purport to create a “pri-
vate bank.”  Ordinarily, the BPN is issued through
someone other than the debtor.  One of the earliest and
most prolific creators of his own “private bank” is
Denny Hardin, who “issued” $160 million in bogus
BPNs.  In June 2009, before serving a prison term for
such antics, Hardin wrote that he set up the “Private
Bank of Denny Ray Hardin” to “help [people] remove
their ‘fictitious obligations’…to ‘foreign agents’ who
control most banks, mortgage companies and lending
institutions.  These are operated by the ‘organized
crime operation’ commonly referred to as ‘Credit.’”
http://www.herald-review.com/news/local/article
(posted December 13, 2009). 

The IRS first began receiving BPNs in payment of
tax debts in 2008.  “How-to” scams have sprung up all
over the Internet.  For a cash payment, the “Shadow
Mountain Bank” offered seminars on how to pay off
one ’s  deb t s  v i a  BP N s .   w w w.A mer i cans
RepublicParty.org; www.commercial redemption.com.
Denny Hardin, himself, even began charging cash fees
for creation of his BPNs.  

Bogus Checks and 1099s

A second theory many debt protestors espouse is
that the U.S. Department of the Treasury created a
“secret bank account” or a “straw man account” for

each U.S. citizen to use for tax and non-tax debts.
More specifically, they claim that when the US went off
the gold standard in 1933, the federal government went
bankrupt.  They say that with the help of the Federal
Reserve, the U.S. government “converted” the bodies
of every citizen into “capital value,” by trading the
birth certificates of each U.S. citizen on the open mar-
ket.  Thus, after a series of complex U.C.C. filings with
the Secretary of State of a citizen’s state of residence or
whatever state will accept the filing, each citizen is
“entitled to redeem his or her ‘value’ by filling out a
sight draft drawn on his/her [nonexistent] secret
Treasury account.”  A person’s social security number
is the secret account number.

Based upon this “straw man account theory,” these
debt protestors use BPNs as if legitimate “bank checks”

DEBT PROTESTORS — METHOD TO THE MADNESS
By:  Kathleen Foster, Esq. and Miriam Balsom, CLA 
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are drawn against this secret bank account located at
the Federal Reserve.  They may also create their own
falsified money orders and cashier’s checks, using their
personal social security numbers as the checking
account numbers and using routing numbers from two
Treasury bureaus—the Financial Management Service
and the Bureau of Public Debt.  Needless to say, these
are not valid, negotiable instruments and the checks
should not be honored.  The U.S. Department of
Treasury, Office of the Inspector General, issued a
fraud alert regarding this scam on April 9, 2009, calling
it “paper terrorism.” https://www.ustreas.gov/inspec-
tor-general/fraud-alerts/.   

Instead of a BPN, or included with a BPN, lenders
may also receive a copy of a borrower’s billing state-
ment with the phrase “accepted for value” written
across it at a 90 degree angle, a U.C.C. financing state-
ment listing the lender as the debtor and the debt pro-
testor as the creditor, and/or various IRS 1099 forms.
The fabricated basis for the creation of such documents
is that since a “secret bank account” was created for all
citizens, the lender can just recover the debt proceeds
directly from the IRS.  Obviously, this is preposterous
but it has occurred with greater frequency in recent
years and can become an administrative nightmare for
lenders that are ill-prepared.

How One Finance Company Handles These
Situations

When Nissan Motor Acceptance Corporation
(“NMAC”) receives these debt protestor documents, it
forwards them to its Legal Department.  Upon receipt,
the Legal Department returns the original documents to
the debt protestor with a standard response letter.  Each
page of the documents received is marked in red letter-
ing with the words “Rejected,” “Void,” and/or “Not for
Value” because it is key to put the debt protestor on
notice that all of these documents are rejected.
Additionally, NMAC returns the original documents
received, i.e., not just copies, so that the rejection and
non-acceptance of the documents is clear.  The NMAC
standard response letter provides that the debt protestor
cannot unilaterally alter the terms of the contract and
confirms that the only acceptable form of payment is
U.S. currency.  NMAC also demands payment and/or
the return of the vehicle, if the account is past due, and
includes a mini-Miranda warning in each letter.

Unfortunately, NMAC has also seen an increase in
U.C.C. filings, listing NMAC as the “debtor” and the
customer as the “creditor” or “secured party.”  As a

result, NMAC now conducts regular nationwide
U.C.C. searches.  When a U.C.C. financing statement
filed by a debt protestor is found, NMAC typically
responds by: (1) issuing a 20-day demand letter as pro-
scribed under Article 9, § 513 of the U.C.C.; and (2)
issuing a U.C.C.-5 Statement of Claim form, placing all
searchers on notice that the debtor-filed financing state-
ment is either incorrect or wrongfully filed.  Following
the expiration of 20 days, NMAC files a U.C.C.-3 ter-
mination statement, effectively terminating the financ-
ing statement as prescribed by U.C.C. § 9-509(d).
Additional problems can arise where debt protestors
use only P.O. boxes or business mailing addresses in
their U.C.C. filings, but Section 9-513 of the U.C.C.
recognizes the validity of regular mail to the address
provided, even if it is bogus.

As a remedy, Article 9, § 625 of the U.C.C. provides
the judicial framework for compensatory damages relat-
ing to a debtor’s wrongly-filed financing statement and
non-compliance after notice pursuant to U.C.C. § 9-513.
Damages are limited to $500 and/or actual damages, if
they can be proven.  While NMAC has never taken judi-
cial action against a debt protestor based on such U.C.C.
filings, NMAC does aggressively respond to debt pro-
testor letters, terminates any related U.C.C. filings and
pursues collection and replevin of its collateral.

Governmental Intervention

Beyond Denny Hardin’s case, the federal judiciary
and U.S. government are now pursuing civil and crim-
inal penalties against many of these debt protestors.
Some recent cases involving debt protestors include:
Abbott v. SunTrust Mortgage, 2009 WL 971267 (E.D.
Va. April 8, 2009) (sanction of $1000 and order dis-
missing the Abbotts’ frivolous pleading, which was a
claim for $20 million based upon SunTrust’s refusal to
accept their BPN); In re Chabot, 411 B.R. 685 (Bankr.
D. MT 2009) (the bankruptcy court found egregious
behavior by debtor in tendering one of Denny Hardin’s
BPNs to her mortgage company); In re Paul Francis

Wrubleski, 380 B.R. 635 (Bankr. S. D. Fla. 2008) (debt
protestor claimed an offset to his taxes, alleging straw
man theory and copyright of his name); and United

States v. Neal, 2008 WL 5516514 (W.D. Ark., June 3,
2008) (referral for criminal prosecution for mail fraud,
tax fraud and obstruction of justice based upon debtor’s
issuance of BPNs and a 1099 naming the judge).  

I, myself, was called as a witness for the prosecution
in October 2010 in the criminal trial of United States of

America v. Timothy M. Strain, Case No. 10-37-FJP-CN,
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United States District Court, Middle District of
Louisiana.  Mr. Strain was convicted of wire fraud,
mail fraud and bank fraud, after creating and passing
bogus “certified checks” and “money orders” drawn on
the Federal Reserve.  Mr. Strain is awaiting sentencing
at the West Baton Rouge Parish Prison.  

Conclusion

If you or your client receive a strange package from
a debtor and the package contains a “bonded promis-
sory note,” a 1099, or a bogus “certified check” drawn
on the Federal Reserve, do not throw the package in the
trash.  Chances are this is not simply the ravings of one
fringe lunatic.  There is a method to their madness.
Until steps are uniformly taken and prosecutions
become commonplace, these debt protestors will con-

tinue to vex creditors with their rambling missives in an
attempt to keep property without paying legitimate
debts.  Although we continue to struggle with these
debt protestors, absorbing property losses and litigation
expenses, recent enforcement actions by the U.S. gov-
ernment are a welcome and emerging deterrent.
Lenders should make themselves available to assist
with more prosecutions of these individuals.  If finan-
cial institutions work together to prosecute these debt
protestors, perhaps they can be dissuaded from contin-
uing their bad behavior. 

Kathleen Foster, Esquire is Senior Counsel for Nissan Motor

Acceptance Corporation, which provides indirect financing for the

purchase and lease of Nissan and Infiniti vehicles by customers at

local Nissan and Infiniti dealerships. Miriam Balsom, CLA is a

paralegal at Nissan Motor Acceptance Corporation.  Kathleen

Foster can be reached at kathleen.foster@nissan-usa.com.
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Both attorneys
and lenders know
that it is essential

to prepare for, and thoroughly assess, potential issues
before they mature into problems.  Because lenders
have not historically managed vast amounts of prop-
erty, and because foreclosed properties (often called
“real estate owned” or “REOs”) may have a host of
unknown pre-existing problems, lenders are often
unprepared for the challenges and liabilities associated
with owning unoccupied property.  Lenders who have
foreclosed on and taken title to property may find them-
selves stuck in situations they neither created nor could
have prepared for.  When these situations arise, the
lenders then call their attorneys.  While most post-fore-
closure situations are unique in one way or another,
thankfully, there are a few common types of problems,
and knowing about these types of problems will help
attorneys prepare lenders for potential disputes. 

GENERAL PROPERTY MAINTENANCE ISSUES

There are certain property maintenance issues that
all owners must perform, and a lender who has taken
title at foreclosure is no exception.   Typically, these
issues involve yard work, weatherization, garbage
issues, or hazardous conditions.  The definition of gen-
eral maintenance for each piece of property depends on
several different factors, and the failure to perform
required general maintenance can lead to liens and
fines.  These liens and fines can ultimately cost a lender
hundreds, if not thousands, of dollars in fees, interest
and costs.  

During foreclosure, lenders need to assess each
property to determine if there are any ongoing mainte-
nance issues that are not being addressed.  Often liabil-
ity for these issues will pass to future owners, including
the lender.  Where there are expensive or numerous
unresolved maintenance issues, a lender should con-
sider whether it really wishes to purchase and market a
property.  After taking title, the best way for a lender to
avoid maintenance fines or liens is to have a good local
property manager who understands the property’s
maintenance needs and alerts the lender of any reme-
dial action to be taken.  

Yards

Almost all urban and suburban properties have grass
restrictions.  Though it seems obvious that lender-own-
ers should cut the grass on a regular basis, grass height
issues are all too common.  Grass lawns located in
incorporated areas are typically governed by local ordi-
nances, and lawns located in a planned development
are governed by restrictions contained in the commu-
nity’s declarations.  When one’s lawn reaches a certain
height it becomes a safety violation, and the town or
association is entitled to cut the grass and charge the
owner for the lawn work provided.  Where declarations
so provide, community associations may also enforce
grass restrictions by performing required yard work
and charging the homeowner.  

In both instances, most lawn restrictions require that
there be notice before the government or association
resorts to self help.  This notice is typically placed on
the property.  Without an agent periodically checking
on a property, a lender might never know of its alleged
yard infraction.  While the cost to cut the grass is often
low, the daily interest on that amount can quickly add
up.   A lender should make certain that all required yard
work is performed and that any fines are immediately
paid.  Otherwise, the daily interest on a $50 bill can
soon cost the lender thousands in interest and late fees.  

Less common than grass height violations are plant
requirements.  Typically, these arise in planned devel-
opments.  Developments may have declarations requir-
ing that all flower beds be weed-free and that dead
plants be removed.  As with grass height restrictions,
the failure to maintain plant beds and plants can quickly
lead to thousands in interest, costs, and late fees.
Similarly, and even more rare, are violations under state
and local laws governing invasive, exotic, or preferred
plants.  An agent’s attempt to add curb value to a prop-
erty might actually bring about lender liability where
newly planted items are considered noxious species.  

Ultimately, attorneys should familiarize themselves
with local and associational lawn and plant require-
ments so that lenders are prepared to immediately take
over these duties. Because of the speed at which grass
and weeds grow and plants die, these are not issues that
can wait.

MINIMIZING POST-FORECLOSURE REO
DISPUTES 
By:  Christina Lorino Schutt and Quin Evans Segall

Continued on page 15
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• And lastly, when thinking about solutions to the
economic predicament, sentiment is not much
better. For example, when asked “How much
faith do you have in the government’s ability to
address problems like this financial crisis?” only
16% report a high degree of faith.

Turning now to the lenders as one possible antago-
nist in this human drama, most jury-eligible Americans
demonstrate focus and conviction. Some of the more
telling indicators from the survey work include answers
to the following specific questions:

• When a person defaults on a home loan, who is
most to blame, the person or the company?

Fifty-six percent of jurors currently believe both
parties are equally to blame, and 11 percent believe that
the lender is solely responsible. Going no further than
this first topic, one can see the animosity toward finan-
ciers that is likely to permeate the beginnings of jury
deliberations and create momentum to carry negative
sentiment forward to verdict.

• When asked “How often do you think that people
applying for home loans are tricked by mortgage
lenders into accepting loans that they do not
understand and/or cannot afford?” 81% of
respondents reply “frequently” or “all the time.”

Moving on to the issues of risk, an astonishing 93 per-
cent of jury-eligible Americans agree with the statement
“taking out a home loan with a variable interest rate and
payment was more risky than many borrowers realized.”

In the same vein, 53 percent of respondents indicate
borrowers would not have taken out the loans “if mort-
gage lenders had made the risks of variable interest and
payment home loans clearer to borrowers.” In this data,
we see a majority of jurors give borrowers a mandate to
prosecute lenders for their own bad fortune and by
extension, possibly condone or at least be sympathetic
to those consumers who walk away from their under-
water mortgages.

Beyond these macro trends in juror hostility toward
lenders, DecisionQuest recently conducted a juror sur-
vey in a specific case involving a subprime lender who
had gone bankrupt, in the process leaving the equity
investors holding the bag. Among the more telling indi-

cators of negative sentiment toward the lenders were
the following responses:

• Eighty-four percent would find specifically and
personally against the officers of the lender if
given an opportunity to do so.

• Eighty-eight percent believe corporate officers
should return all bonuses made in connection with
subprime lending.

• Seventy percent believe that blaming the outside
accounting firm auditors is just an excuse used by
the bankers. (Potentially good news for public
accounting audit teams going forward.)

• Sixty-six percent believe the lenders should have
known that the subprime market would fall apart.

• Sixty-four percent report they are “really angry” at
lenders who made bad subprime loans.

• Sixty percent believe companies lie to their
investors frequently or all the time.

And, in this most recent survey, 72 percent now
believe they understand the financial crisis, which is a
particularly dangerous belief given that in truth no one
really understands the full implications of the crisis.
Ninety-two percent in this survey said they have been
affected by this financial crisis.

As we now have more than two years since the fall
of Lehman Brothers, some writers on political trends
note a growing lack of confidence of Americans gener-
ally.  Gideon Rachman, author of “The End of the
World as We Know It” in The Financial Times on
October 22, 2010, observed: 

“Both as individuals and as a nation, Americans
have begun to question whether the ‘new world
order’ that emerged after the cold war still
favours the U.S.  The rise of Asia is increasingly
associated with job losses for ordinary
Americans and with a challenge to American
power from an increasingly confident China.” 1

The public opinion data cited above on specific
questions is consistent with Mr. Rachman’s general
observations.  There appears to be a general sense on
the part of Americans that things are “slipping away.”
This sense has important implications for litigation.

Where do juror attitudes and sentiment toward
financial parties, lenders and bankers go from here?

1 Gideon Rachman, “Zero Sum World,” Financial Times, October 22, 2010, accessed November 7, 2010 at http://www.ft.com/cms/s/2/bcfb2d80-dd62-11df-beb7-

00144feabdc0.html#axzz157MWuZte.

BANK AND FINANCIAL...
Continued from page 3
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While economists can differ on opinions regarding
whether the economy is improving or continuing to
decline, there can be no doubt that social mood, and all
it implies for jury trials, continues to crater.

First let’s take a look at some potentially troubling
trends within sub groups of our jury-eligible population
today. First, consider a recent article by Mike Shedlock
at Global Economic Trend Analysis, titled “Reluctant
Breadwinners, Downsized Housing; Demographic
Pendulum in Motion.” 2 In this piece, the author cites a
recent study appearing in September 2010 in the jour-
nal Family Relations (Mattingly and Smith) which
reports that: 

“[W]ives were more likely to enter the job mar-
ket or increase their hours when their husbands
were out of work between May 2007 and May
2008 than when their husbands were out of work
amid prosperity four years earlier. These women
were also three times more likely to enter the
labor force than women whose husbands were
working and 51 percent more likely to increase
their hours.” 

The author of the underlying study, Smith, says
“difficult times may push women to take jobs they
wouldn’t consider when the economy is strong. ‘They
have to work. As families lose their primary breadwin-
ner, they’re making ends meet with a lower earning
spouse.’” Individuals falling within this general profile,
as one example, are potentially very unhappy jurors as
a group. 

As in the late 1970s when the country faced stagfla-
tion, the Iran hostage crisis, the cold war, and general
lack of confidence in the country, jurors laboring under
these current times of stressful conditions are often the
most vociferous, venomous, and punitive damage ori-
ented among their jury peers. This highlights the
importance of careful theme development from the
beginning of the case, thorough jury research, perhaps
more than once, and accurate and penetrating voir dire

during challenges for cause and peremptory strike.

There are likely other segments of the jury popula-
tion that can be problematic at trial. Potentially more
ominous to the outcome of these complex financial
cases for defendants are the general demographic

trends of current jury pools. Today, approximately 24
percent of the American jury-eligible population
belongs to the category known as “Gen Y” jurors.
Demographers generally agree these are those individ-
uals born 1985 or later, many of whom are now becom-
ing a force in jury room deliberations. While obviously
personal socioeconomic history varies among jurors
from different walks of life, at a macro level, Gen Y
jurors are characterized by individuals who grew up
entirely in an electronic environment, in which it is per-
ceived that information is readily available to every-
body. These jurors grew up in a period of time in
America free of economic strife or downturn. There
were no recessions during their formative years.
Importantly, these individuals believed they could
always find a job, and that they were largely unaffected
by the economic landscape. 

All this has come to a crashing halt for most Gen Y
jurors. Among those aged 18 to 29, 37 percent are
either underemployment or not employed.3 Returning
to Shedlock’s article, he writes: 

“Tens of thousands of students (now) graduate
from college each year without a job, deep in
debt, and many of them are doubling up house-
holds or moving back home. Jobs are so few that
grandparents and parents compete against their
kids and grandkids for jobs. As boomers head
toward retirement, and students deep in debt can-
not find jobs that will allow them to quickly pay
down that debt, all kinds of unfavorable demo-
graphic trends are playing out.”4

Stated another way, many Gen Y jurors are likely to
become the most discontent members of our society as
nothing goes right for them for a protracted period of
time. Psychologists refer to this as a state of Anomie—
feeling displaced in society, generally unhappy, not
knowing exactly why, but with a sense of sadness, and
anger. These individuals become the outliers of the jury
population, and once again, understanding who they
are and utilizing voir dire to ferret them out can be the
difference between success and failure for a financial
lender defendant.

It would be wrong to conclude that all plaintiffs
suing banks or financial parties will win their lawsuits,

2 “Mish’s Global Economic Trend Analysis,” last modified on October 17, 2010, http://globaleconomicanalysis.blogspot.com/2010/10/reluctant-breadwinners-downsized.html.
3 Christine Dugas, “Generation Y’s steep financial hurdles: Huge debt, no savings,” USA Today, April 23, 2010, accessed November 17, 2010,

http://www.usatoday.com/money/economy/2010-04-23-1Ageny23_CV_N.htm.
4 “Mish’s Global Economic Trend Analysis.”
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and all banks or financial parties will lose.  It is far
more nuanced than that.  On November 3, 2010, a fed-
eral court jury in Manhattan found in favor of
Citigroup, Inc. and against British private equity firm
Terra Firma Capital Partners in a multi-billion dollar
suit over the buyout of music company EMI Group Ltd.
One juror quoted in The Wall Street Journal said of the
plaintiff’s claims:  “It was only e-mails and telephone
calls.   It just wasn’t enough.”5 Less than three weeks
later, a jury found that a bank misled investors regard-
ing the riskiness of mortgage assets and awarded plain-
tiff investors $50 million.6

Some public opinion data suggests that there is a
high level of public trust in entrepreneurs who create
jobs and real products and services.7 The authors have
experienced this from the actual results of cases.
Entrepreneurs are attractive parties to judges and juries,
and are particularly strong plaintiffs in cases adverse to
large institutional defendants.

In preparing a case involving financial issues, par-
ticularly post-Lehman Brothers disputes, counsel need
to assess a number of questions, such as:  Who had the

power in the transaction?  Was that power abused or

can it be presented in a way that makes it appear that

power was abused? Who is the most worthy party? Was

there a real victim? Are one or more parties over-

aggressive?  Was arrogance involved?

The tasks of counsel litigating these types of cases
include constant and rigorous analysis of the questions
posed above, and theme building, in addition to the tra-
ditional tasks of fact gathering, and legal research and

briefing.  Working together to build themes, lawyers and
jury consultants can assess the strengths and weaknesses
of a particular case, and build the most persuasive case
possible for the trier of fact – or perhaps, to convince the
opponent it is one they should compromise. 

Overall, current trends look to be going downward
against financial entities, and lenders in particular, in a
litigation setting where jurors are involved. Parties
involved in such scenarios would be well-advised to
think beyond just the legal strategies, and to be mindful
of the sociology and psychology of the jury room. 

Dr. Philip K. Anthony is the CEO of DecisionQuest, the

nation’s leading trial consulting firm.  Over a career spanning more

than 30 years – and more than 1,000 civil trials in all 50 states –

Dr. Anthony has built a reputation as one of the nation’s leading and

most sought-after trial consultants. Dr. Anthony may be reached at

panthony@decisionquest.com. 

Michael Cypers is the Los Angeles Chair of the Litigation

Group at Crowell & Moring. Mr. Cypers focuses on complex finan-

cial cases such as securities, corporate, partnership and fiduciary

disputes, and class actions.  He won a trial for a private equity firm

which was named one of the High Impact Verdicts in the State of

California in 2009 and successfully tried a securities fraud/accoun-

tant liability class action case to a jury in a trial lasting seven

months. He has extensive experience representing companies and

individuals before the U.S. Securities and Exchange Commission,

and has been involved in a number of internal investigations on

behalf of business entities and individuals. Mr. Cypers has been

named to the list of “The Best Lawyers in America" for the cate-

gories of Bet-the-Company Litigation and Commercial Litigation.

For the past 12 years, he has taught either Securities Litigation or

Corporate Governance at Berkeley Law at the University of

California (Boalt Hall).  Mr. Cypers may be reached at (213) 443-

5572 or via e-mail at mcypers@crowell.com.

5 “Citigroup Not Liable in EMI Case,” The Wall Street Journal, November 5, 2010, accessed on November 7, 2010.

http://online.wsj.com/article/SB10001424052748703805704575594533157086018.html.
6 “Jury Find Banks Misled in Risk,” The Wall Street Journal, November 19, 2010, accessed on November 20, 2010.

http://online.wsj.com/article/SB10001424052748703374304575623013206697720.html.
7 “Distrust, Discontent, Anger and Partisan Rancor:  The People and Their Government,” Pew Research Center, April 18, 2010, accessed on November 17, 2010. http://people-

press.org/report/606/trust-in-government.

Williamscraft, Inc., 2009 WL 3753585 (N.D. Ga. Nov.
6, 2009) asserting that “TARP creates a private right of
action against fund recipients such as [Regions Bank]
who breach their duties under the act by choosing to
foreclose upon, rather than modify, existing loans when
doing so is not in the best interest of the taxpayer and
the bank.”  Id. at *2.  The Homes By Williamscraft court
disagreed, using the same reasoning as Pantoja.
“[T]here is no express private right of action against
fund recipients or any affirmative evidence that

Congress intended to create such a right.  To the con-
trary, 12 U.S.C. § 5229, which expressly addresses
judicial review under TARP, indicates that Congress
did not intend to extend liability to fund recipients.” Id.

As a result, Regions Bank was granted a judgment on
the pleadings.  Id. 

Courts have also held borrowers cannot claim unjust
enrichment based solely upon a lender’s receipt of
TARP funds. In Aleem v. Bank of America, 2010 WL
532330 (C.D. Cal., Feb. 9, 2010), the plaintiffs alleged
that Bank of America “has received billions $52.5
Billion [sic] in TARP funds, under the [EESA], which

BANK’S ACCEPTANCE OF...
Continued from page 4



Business Litigation Committee Newsletter Winter 2011

13

were meant to relieve banks of their ‘troubled assets’
including Notes and Mortgages which are in foreclo-
sure.” Id. at *4. The Aleem court, citing Pantoja and its
progeny, dismissed the unjust enrichment claim with
prejudice reasoning there is no private right of action to
sue fund recipients under TARP.  Id.; see also Mertan v.

AmericanHome Mortg. Serves, Inc., 2009 WL 3296698
(C.D. Cal. Oct. 13, 2009) (rejecting borrower’s asser-
tion that a lender was unjustly enriched due to its
receipt of TARP funds, while not providing a loan mod-
ification, because the money came from the govern-
ment, not the borrower).

Based upon the foregoing case law, it became quite
clear by the end of 2009 that there was no private claim
against lenders available to borrowers under the EESA
or the TARP program. Nevertheless, borrowers still
attempted to thwart lenders foreclosure and collection
actions by asserting the receipt of TARP funds as the
basis for a defense. Based upon recent case law, this
should not last long.

Receipt of TARP Funds Does Not Bar Foreclosure
or Action on Note

In 2010, at least three cases in three different juris-
dictions addressed whether receipt of TARP funds
could form the basis for an affirmative defense and
each concluded in the negative.  

In a New York foreclosure action by a lender, a
commercial real estate developer and a guarantor
asserted as an affirmative defense that “‘the people of
the State of New York, are faced  with (sic) and sub-
jected to an international economic catastrophe that is
not of our making,’ that ‘financial entities that hold and
have ownership interests’ in the note and mortgage ben-
efitted from ‘federal capital infusions’ (presumably the
TARP program) and that the failure to provide similar
financial relief to defendants constitutes discrimination
and is violative of the New York State Constitution.”
Bayview Loan Services, LLC v. Avery Enter., Inc., 907
N.Y.S.2d 98, 99 (N.Y. Sup. Ct. 2010).  As their second
affirmative defense, the defendants alleged that they
“‘have been left to hold the ashes left from this interna-
tional economic tragedy’ that the plaintiff is the ‘bene-
ficiary of an unconstitutional Act of Congress’ (i.e.
TARP) and that the defendants . . . are being discrimi-
nated against.”  Id. Although the defendants offered no
legal support for these defenses, the New York court
presumed they were arguing that plaintiff, as a benefi-
ciary of TARP, was estopped from maintaining the
foreclosure action because of its receipt of federal fund-

ing and that since defendants had not received federal
TARP funds, they had been subjected to unlawful dis-
crimination. Id. In declining to give credence to this
argument, the Bayview Loan Services court reasoned:

If this Court were to accept this defense, it would
call into question the entire federal structure put in
place by the Congress to respond to what defendants
have described as the ‘international economic catas-
trophe.’  This Court declines to do so.  Without com-
menting on the wisdom of the TARP program,
Congress in response to the economic crisis had
broad powers to fashion a legislative solution with-
out including the defendants in the TARP program.

Id.

A Connecticut court struck a similar defense to a
foreclosure action a few months later in Bank of

America v. Groton Estates, LLC, 2010 WL 3259815
(Conn. Super. Ct. July 13, 2010).  In Groton, the defen-
dants’ second special defense was that the subject debt
had been paid by the plaintiff lender’s receipt of funds
from TARP.  Id. at *3.  The defendants characterized
this special defense as “payment,” an otherwise well-
established defense to a foreclosure action. Id.  There
was no Connecticut law addressing TARP, but the
Groton court acknowledged “significantly, federal and
out of state law do not support the use of TARP as a
special defense to a foreclosure action.”  Id. (citing

Pantoja, 640 F.Supp.2d at 1185; Henry Builders, Inc. v.

U.S., United States District Court, Docket No. 1:09-cv-
0288-ENV-JMA (E.D.N.Y. January 26, 2009) (New
York corporations and resident homeowners did not
have standing to sue government because they did not
and could not plead that they were in any way particu-
larly harmed by TARP or affected in any way more
concretely by it, than any American); Bayview Loan

Services, LLC v. Avery Enterprises, Inc., Supreme
Court of New York, 2010  N.Y. Slip  Op  50336 (U) (
N.Y. Sup. Ct. March 8, 2010).  As a result, the Groton

court struck the defendants’ TARP defense.

Finally, probably the most articulate, albeit long-
winded, allegation of a TARP defense thus far was shot
down in Wachovia Bank, N.A. v. Lone Pine, Inc., 2010
WL 2553880 (N.D. Ga. June 15, 2010).  In Wachovia,
the bank sued Lone Pine for breach of contract for fail-
ure to pay a $7.5 million loan when due.  Wachovia at
*1.  Lone Pine asserted the following as its eighth affir-
mative defense:

The Plaintiff is barred from any recovery by virtue
of [TARP] established under the [EESA], 12 U.S.C.
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§§ 5201 et seq. As a consequence of the receipt of
TARP funds by [the bank], there is an agreement
between Plaintiff and the United States Government
that Plaintiff will endeavor to avoid foreclosure and
will continue to extend credit under circumstances
such as those present in [the] lending relationship
between Plaintiff and Defendants.  Furthermore, the
Board of Governors of the Federal Reserve System
[and others] recognizing that financial institutions
face challenges when working with commercial real
estate borrowers that are experiencing diminished
operating cash flows, depreciated collateral values,
or prolonged sales and rental absorption periods,
issued on or about October 30, 2009, a Policy
Statement on Prudent Commercial Real Estate Loan
Workouts to . . . ensure that supervisory policies and
actions do not inadvertently curtail the availability
of credit to sound borrowers.  Having . . . received
substantial TARP funds . . . and significant regula-
tory relief to enter into a workout of the commercial
real estate loan that is the subject of this lawsuit,
Plaintiff should dismiss this action and extend the
maturity date of this loan . . . .  Defendants are third
party beneficiaries of the agreement between the
Plaintiff and the [government] and the failure of
Plaintiff to use the funds properly and enter into a
workout . . . is a bar to this action.

Id. 

The bank countered that neither the EESA nor the
TARP program provides a private right of action to bor-
rowers and, therefore, there is no such affirmative
defense as a matter of law. Id. at *2.    The Wachovia

court agreed stating that it did not even need to address
third party beneficiary argument, related to the agree-
ment between the bank and the government, because no
such defense exists under the EESA or TARP. Id. The
rationale for this conclusion was based upon well-set-
tled federal case law, which provides that where there
is no private right of action under a regulatory statute,
the statute cannot give rise to an affirmative defense.
Id. (citing First Specialty Ins. Corp. v. GRS

ManagementAssoc., Inc., 2009 WL 2169869, at *3 & n.
4 (S.D. Fla. July 20, 2009); Columbia Artists

Managament, LLC v. Swenson & Burnakus, Inc, 2008
WL 4387808 (S.D.N.Y. Sept. 24, 2008); Niagara

Frontier Transp. Auth. v. Eastern Airlines, Inc., 658
F.Supp. 247 (W.D.N.Y. 1987).  Since it was undisputed
that TARP does not provide a private right of action to
individual borrowers against lenders, the Wachovia

court determined that the defendants could not raise the
receipt of TARP funds as the basis for an affirmative
defense to the lender’s breach of contract claim.  Id. As
if to put the final nail in the TARP defense coffin, the
Wachovia court concluded that a bank’s receipt of
TARP funds is not even relevant to a claim raised by
the borrower against the bank.  Id. at *3. 

In December 2010, U.S. Treasury Secretary,
Timothy Geithner, told a congressional panel charged
with overseeing the $700 billion TARP program that
TARP was “one of the most effective crisis response
programs ever implemented,” noting that the final cost
to taxpayers is likely to be even less than the current
$25 billion estimate.  Alan Zibel and Michael R.
Crittenden, Geithner Defends TARP, Sees Progress,
WALL ST. J., December 16, 2010.  Nevertheless,
Geithner acknowledged the cleanup is still likely to
take years and much remains unresolved.  Id. That
said, one thing seems to have been resolved by numer-
ous courts throughout the nation:  borrowers cannot
bring claims or assert defenses against lenders in fore-
closure or collection actions based solely on a lender’s
receipt of funds under the TARP program. 
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Weatherization 

Lender-owners must typically weatherize properties
in colder climates.  Though this requirement might
seem like second nature to a lender located in a colder
state, it is all too unfamiliar to lenders located in
warmer parts of the country.  A REO property might be
located in Massachusetts but it could be owned by a
lender whose REO manager lives in the Florida pan-
handle where the only “weatherization” that is needed
is to occasionally throw old sheets over winter flower-
ing bushes.  Local foreclosure and property manage-
ment attorneys should, therefore, explain any local
weatherization requirements to the owner and manager
of an REO property so that the lender-owner can avoid
city-imposed weatherization liens.  

Hazardous Conditions 

There are numerous hazardous conditions that a
lender might inherit with a property.  For example,
pools, old wells, or sink holes can cause injuries to
those on the property, and a lender might find itself
liable for those conditions.  A holder of REO properties
should keep in mind that claims for nuisance, trespass,
negligence, and even strict liability for abnormally dan-
gerous activities may provide a basis for a claim against
it as the property owner.  As an attorney for a lender,
one should familiarize oneself with the various com-
mon law and statutory requirements that govern the
extent to which a lender must try to identify property
hazards.  Attorneys should then work with lenders, and
their agents, to identify and secure obvious hazards,
For example, an attorney should determine local ordi-
nance requirements for securing pools, then work with
the lender to make certain that the pool is maintained
and fenced accordingly.  There is no limit to the types
of hazardous conditions that a lender might face, but a
simple and careful inspection and evaluation of each
property will circumvent these types of problems.     

LIEN PROBLEMS

Pre- and post-foreclosure lien issues are all too com-
mon.  Though some liens will be wiped out in foreclo-
sure, there are numerous liens that survive foreclosure.
Because these disputes are expensive and affect the
marketability of a property, lenders must be prepared to
address them.

Immediately upon taking title, lenders should order
title searches of a property to determine if there are any

government liens recorded against a property.  Typical
liens include weatherization liens, lawn maintenance
liens, water bill liens, tax liens, and criminal forfeiture
liens.  Because of the nature of these liens, lenders are
often assumed liable for the lien even if the lender did
not cause the lien.  Despite assumed liability, munici-
palities often have procedures wherein a lender can seek
to have the lien reduced on the basis that the lender’s
activities did not cause the lien and that the lender has
fixed the problem that caused the lien.   These liens
often have hefty interest and daily fines – sometimes as
much as $1,000 per day – which have been known to
reach over $100,000 before the lender even learns of the
lien.  Therefore, immediately upon learning about a
government’s lien, attorneys should contact the govern-
ment and determine whether the lien can be reduced or
disputed.  Attorneys should then begin the process of
reducing or paying the lien, as necessary.

In addition to government liens, there may be com-
munity association liens.  States approach these liens in
three general ways.  In a majority of states, a lender-
owner is not liable for an association’s lien if the mort-
gage arose prior to the association’s lien.  Because a
mortgage is rarely given where there is a recorded asso-
ciation lien, the lender will not typically be liable for
pre-foreclosure assessment liens in these states.  On the
other end of the spectrum, in a small handful of states,
these liens have super priority over mortgages and,
therefore, survive foreclosure.  Finally, about one-
fourth of states have hybrid systems entitling commu-
nity associations to statutorily predetermined amounts.
Where lenders fail to pay community association dues,
the association can bring a foreclosure action and can
seek interest, reasonable attorneys’ fees, late fees, and
costs from the lender.  Attorneys, therefore, need to
advise lenders of each state’s requirement to pay dues
and make sure that those dues are promptly paid.  

ENVIRONMENTAL CONCERNS

Many lenders are familiar with secured creditor
exemptions under the Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA)
and the Resource Conservation and Recovery Act
(RCRA), but these exemptions are not absolute, and
may require the foreclosing lender to refrain from tak-
ing certain actions or, in some cases, to follow a partic-
ular course of action.  Other environmental laws do not
contain exemptions for secured creditors pre- or post-
foreclosure.  Environmental concerns will also vary
depending on the nature of the property – industrial,
commercial, or residential and whether the property is

MINIMIZING...
Continued from page 9
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developed, undeveloped, or mid-construction.
Additionally, while the most well-known environmental
laws are federal, states and local governments adminis-
ter many environmental programs and have their own
environmental laws and programs, which may vary or
impose additional requirements.  There also may be
common law claims for nuisance, trespass, negligence,
and even strict liability that may provide a basis for a
claim against the owner-lender even when environmen-
tal laws do not.  Because of unfamiliarity with the intri-
cacies of various environmental laws, lenders may not
be aware of their exposure to a range of potential envi-
ronmental liabilities until after foreclosure. 

While there is no replacement for pre-foreclosure
environmental due diligence, this section is intended to
provide holders of REO properties with a non-exhaus-
tive list of potential environmental issues that can come
to light post-foreclosure, and if not addressed quickly,
can lead to significant financial liability.  Lenders,
where appropriate, should consult an environmental
attorney to assess the extent of potential liability under
the following statutes and determine what, if any,
action should be taken.  

CERCLA

CERCLA contains a secured creditor exemption
from owner/operator liability, provided that the secured
creditor does not participate in the management of the
facility.  This safe harbor may continue to insulate the
lender from liability after foreclosure, allowing the
lender to sell, re-lease, or liquidate; maintain business
activities; wind up operations; undertake a response
action; or take other measures to preserve, protect, or
prepare the site for sale.  Although a lender that has
foreclosed on property may take these actions and
retain the secured creditor exemption, these actions
must be conducted “at the earliest practicable, com-
mercially reasonable time, on commercially reasonable
terms,”   taking into account market conditions and
legal and regulatory requirements.  Additionally, some
state equivalents to CERCLA, e.g., New Jersey’s,
impose additional requirements on secured lenders to
qualify for this exemption.  A lender that has foreclosed
on property potentially subject to CERCLA will want
to have environmental guidelines in place to ensure that
its actions do not take the lender outside the scope of
the safe harbor.   

RCRA

RCRA regulates the handling, storage, treatment,
transportation, and disposal of hazardous and non-haz-

ardous waste, including petroleum-related material.
While most of RCRA’s regulations will not likely apply
to those holding REO properties unless they continue
operations, there are two particular sources of RCRA
liability to be particularly aware of – Underground
Storage Tanks (USTs) and Citizen Suits.

Holders of REO properties, especially commercial
and industrial properties, should determine whether
there are USTs on the property.  A common example is
property that was once a gas station.  While RCRA con-
tains a secured creditor exemption for liability related
to petroleum-USTs, several conditions must be met to
ensure that this protection is not lost.  

There are several areas of concern under RCRA
when the foreclosure process results in the lender tak-
ing title to property where USTs are located.  First, to
ensure application of the safe harbor, the foreclosing
lender must satisfy post-foreclosure conditions, includ-
ing emptying USTs, reporting all releases, and dili-
gently attempting to sell or divest the property.
Secondly, even if USTs on the property are no longer
active, in some situations, the holder of REO property
may be exposed to liability related to releases from old,
abandoned USTs.  Even if USTs have been removed
and are no longer present on the property, the holder of
REO property will want to ensure that the property was
not contaminated as a result of UST or their removal.      

Variations in state laws regarding unregulated USTs
can provide significant challenges for holders of REO
properties and variations in state laws should not be
overlooked.  Additionally, when a lender forecloses on
residential property, particularly in the Northeast,
unique environmental issues related to leaking home
heating oil USTs can arise.  As previously noted, the
UST secured creditor safe harbor only applies to petro-
leum UST systems and will not protect a lender from
liability under other RCRA provisions such as treat-
ment, storage, and disposal facilities.   

Another potential source of RCRA liability is a citi-
zen suit that may be brought to address contamination
that “may present an imminent and substantial endan-
germent to the health or environment.”  RCRA does not
contain a secured creditor exemption from citizen suits.
Thus, any person may bring a RCRA citizen suit
“against any person . . . who has contributed to or is
contributing to the past or present handling, storage,
treatment, transportation or disposal” of solid waste.
Liability for citizen suits is based on regulatory com-
pliance, and RCRA facilities located on foreclosed
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property may not have maintained appropriate stan-
dards, which may often result in a threat of contamina-
tion.  Often, the best defense to citizen suit liability a
holder of REO property can assert is that he or she has
or is not “contributing to” the contamination, as
required by the statute; however, this language is often
broadly interpreted.  Holders of REO property must
determine whether solid or hazardous waste has been
generated or stored on the property and ensure that they
do not “contribute to” any violations, including through
complacency.             

Clean Water Act and Clean Air Act

The Clean Water Act (CWA) and the Clean Air Act
(CAA) do not contain secured creditor exemptions
from liability.  The absence of a secured creditor
exemption under these and other environmental laws
potentially exposes holders of REO properties to a vari-
ety of risks.  Although every piece of property has the
potential to raise its own environmental issues, the
remainder of this section is intended to highlight spe-
cific environmental situations of which holders of REO
properties should be particularly aware.     

Particular attention should be paid to issues that
may arise under the CWA when a lender has foreclosed
on an unfinished construction site.  Stormwater runoff
from unfinished construction sites can give rise to both
civil and, in some instances, criminal liability.  While
this is an issue that should be addressed pre-foreclo-
sure, if it arises after foreclosure it must be given imme-
diate attention.  In many instances developers faced
with foreclosure will not take the necessary measures to
comply with their construction stormwater permit.
Once the foreclosure has taken place, the holder of the
REO property has often become the owner of property
that is in violation of the CWA.  Some states have
specifically addressed this situation in their applicable
permits or by issuing guidance for lenders.  While the
majority of states do not have a formal policy, environ-
mental regulators in many states are willing to work
with holders of REO property that find themselves in
this situation if timely and appropriate action is taken. 

Wetlands are protected under the CWA and should
also be of particular concern for lenders managing
properties.  If REO properties are located on wetlands,
the holder must determine whether the defaulting bor-
rower took the necessary steps to protect the wetlands
on the property.  Similar issues arise under the
Endangered Species Act, when there are endangered or
threatened species or habitats located on the property.

Unlike the CWA, the CAA is not likely to be
implicated in the case of REO properties, especially
when operations have ceased at facilities on the prop-
erty.  Despite this generality, there are specific situa-
tions in which the CAA imposes obligations on a
property owner, including a secured creditor that has
taken title to the property post-foreclosure.  For
example, certain industrial facilities may be subject
to permit requirements under the CAA, and as owner,
a lender that has foreclosed on the property may be
required to bring the site into compliance with appli-
cable laws and regulations.   

As with RCRA, lenders that have foreclosed on
property in violation of the CWA or CAA do not fall
within an exemption.  Thus, they are subject to citizen
suits for any existing violations and should analyze
properties taken at a foreclosure sale for possible CWA
and CAA issues.     

Other Environmental Concerns

Often times, an REO property is not subject to lia-
bility under a clear and widely used federal statute.
Instead, liability may simply arise because of a poten-
tially dangerous and commonly used building material
or because of preexisting permitting issues.  

When buildings are present on the property, the
lender may want to determine whether those buildings
contain asbestos-containing materials (“ACMs”).  If
ACMs are present, the lender will want to ensure that
they are maintained and in good condition.  An opera-
tions and maintenance plan is ordinarily used to make
this determination.   If the lender does not have any
information on ACMs and the structure was built before
1980, the lender should consider undertaking a limited
ACM survey to determine whether ACMs are present.  

Particularly in the case of residential property, indi-
vidual states may have other disclosure requirements,
such as a requirement that a Chinese drywall disclosure
be provided to potential purchasers.  In addition to
required disclosures, selling residential property with
environmental conditions may expose the holder of
REO property to a variety of claims.      

Lead-Based Paint (“LBP”) may also raise environ-
mental concerns, especially in residential property or
property occupied by children.  A lender that has fore-
closed on residential property built before 1978 may be
required to provide a LBP disclosure to purchasers.   

In addition to specific issues arising under the vari-
ous environmental laws and statutes, it is imperative
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that holders of REO property determine whether there
are any ongoing enforcement matters concerning the
property, environmental permits issued for operations
on the property, ongoing environmental monitoring or
remediation requirements, or any reportable environ-
mental issues.  If there are ongoing enforcement mat-
ters concerning the property, the lender should deter-
mine whether it is now responsible for resolving such
matters.  If it is determined that permits have been
issued for operations on the property, the holder of
REO property may be subject to notice and compliance
obligations.  Additionally, the lender may be obligated
to continue monitoring and remediation post-foreclo-
sure, for which costs can be significant.  There may
also be requirements to report certain issues to govern-
ment authorities, such as releases on the property.  In
some instances it may be a positive step for the lender
to meet with the regulatory agency when such issues
arise.  In any of these instances it is imperative that
holder of REO properties identify and assess any envi-
ronmental issue as soon as possible and consult counsel
that has experience in dealing with the specific envi-
ronmental matters.     

CONCLUSION

A lender cannot always know what types of prop-
erty problems it is inheriting when it takes a property at
foreclosure.  Yet, knowing the types of problems that
can arise will help an attorney advise a lender on how
to quickly identify and assess potential problems.
Quick action will help lenders address REO property
management problems before they escalate into diffi-
cult and expensive disputes, and ultimately – once a
property’s maintenance, lien, and environmental prob-
lems are solved – the lender will be able to market the
property and recoup some of its foreclosure losses.
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2011 TIPS CALENDAR

February
9-15 ABA Midyear Meeting Hyatt Regency 

Contact: Felisha A. Stewart – 312/988-5672 Atlanta, GA

24-26 Insurance Coverage Midwinter Meeting Arizona Biltmore 
Contact: Ninah Moore – 312/988-5498 Phoenix, AZ

March
3-4 Security International Israel Bar Association

Contact: Donald Quarles – 312/988-5708 Jerusalem

17-18 Transportation MegaConference Sheraton New Orleans Hotel
Contact: Donald Quarles – 312/988-5708 New Orleans, LA

31-4/1 2011 Emerging Issues in Motor Vehicle Arizona Biltmore
Product Liability Litigation Resort & Spa
Contact: Donald Quarles – 312/988-5708 Phoenix, AZ

April 
1-3 20th Annual Toxic Torts & Environmental Arizona Biltmore

Law Committee Spring CLE Meeting Resort & Spa
Contact: Felisha A. Stewart – 312/988-5672 Phoenix, AZ

9-13 TIPS National Trial Academy Grand Sierra
Contact: Donald Quarles – 312/988-5708 Reno, NV

12-13 Staff Counsel: Ethics, Expectations & Hyatt Regency
Excellence Oakbrook, IL
Contact:  Ninah F. Moore – 312/988-5498

August 
4-10 ABA Annual Meeting TBD

Contact: Felisha A. Stewart – 312/988-5672 Toronto, Canada
Speaker Contact:  Donald Quarles - 312/988-5708


